ASURVEYOR'S ROLE IN LITIGATION AND
JOW TO BEAN EFFECTIVE WITNESS
| .

*The subject matter and content of this presentation may not reflect the position of the Utah Attorney
General or the Office of the Utah Attorney General.
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‘ 1+ Trial Testimony

- @ Third Party Witness (but still an expert!)
- = Recorded Surveys

= Supporting Material for Other Experts
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iew of Civil Litigation

vlaint, Answer, Motions)

Shenanigans

nths is fast
= 20 years is not unheard of
- = 2-3 years is typical in State court
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view of Civil Litigation

ant part of the litigation...it is when
ogive rise to the lawsuit occurs!

‘\

rents surrounding

emories formed - but what will be remembered, and
will it be remembered?

ocuments created - but what will be preserved?

7 Discussions
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T

rview of Civil Litigation

mplaint, Answer, Motions)

mons - Start the Litigation Process

entifies actions that caused the harm and legal basis
holding defendant responsible

Notice pleading is all that is required

New Rules of Civil Procedure require statement of amount of
money you seek (or injunctive relief)

= What C}lfou assert are your damages (or if You fail to do so),
should limit what you can recover at tria

1swer - Defendant’s response and affirmative defenses
Does not have to be as detailed as Complaint

Counterclaim can be filed , and must be filed if it arises out of
the same transaction /occurrence

= Motions —- Can be filed to require more specifics or to
dismiss claims that lack merit (or to educate the judge)

m]
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sw of Civil Litigation

— Most time consuming part of
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pVerview of Civil Litigation

10 years
stified (trial or depo) in the last 4

t of other cases in which
rs

summary of opinions on which expect to testify
‘data/info relied upon in forming opinions
pensation paid

on by oplllaosing side: 4 hour deposition OR Complete
statement of all opinions and reasons therefor (if not fairly
disclosed in this report, cannot testify about it at trial)

= Communications with lawyer protected (with exceptions)
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’vie\)v of Civil Litigation

enerally disfavor opinion testimony -

rinciples/methods must be (i) reliable; (ii) based on
fficient facts/data; and (iii) reliably applied
enerally accepted by relevant expert community

s Evidence relied upon need not be otherwise admissible if of
a type reasonably relied upon by experts in the field

* This is another gaping exception in the Rules of Evidence
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view of Civil Litigation

Lawyer Shenanigans
mary Judgment

lal Disclosures

maries/Charts/Demonstrative Exhibits

o Ex perts Often Very Important - Think About These at
the Report Stage
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OVErView of Civil Litigation

ion of what the case is about and
ow - Plaintiff goes first

ment,
at the evidence wi

1tiff’s Case in Chie
mnesses and evidence
ndant’s Case in Chief

O
tiff’s Rebuttal

Jury Instructions

= Closings

‘ o Arguments - Tie case together
= Verdict
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- Watch a tr1a1
= Hang out with lawyers
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Depositions®

ater use in court/ trial
7 of it fool you...it counts

testimony
ew questions that are off-limits at a deposition

*With thanks and credit to Thomas O. Baker’s Operator’s Manual for a Witness Chair
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epositions

)eposition?

| you help or hurt their case
ood and bad information |
ow will you be perceived by the jury
it your testimony

e conflicting testimony

e testimony
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mfortable
questions

ent to you for review
o Make corrections - 28 days
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PDepositions

© 2013 Charles A. Stormont
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epositions

€rs
a formal legal proceeding
ur testimony is on record

= Stick to your job as a witness - it is all that matters

© 2013 Charles A. Stormont
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lepositions

estion and answer it (if it can be

ation

ful” witnesses on lp the other side

ter-intuitive

elp with questions
ot your job

ot hide information

= Be fair

~ = Tell the truth

© 2013 Charles A. Stormont
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epositions

nderstand the question, ask the
e it, even if it is your lawyer
intelligible questions

estion, have it

ting clarification is legitimate
n’'t play games!
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lepositions

answer is more important than anyone’s

dule

“helpful” is not

a You cannot speed up the lawyer, but you can
encourage more questions

= Taking your time allows your lawyer time to object

© 2013 Charles A. Stormont
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lepositions

124

and “I don’t know” are
le answers if they are true

is what you are doing
nptions are dangerous
r assume falsely
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epositions
se your temper

w up in the deposition
play well with juries

o not back down from the truth
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PDepositions

>SWer
1 cut you off

needs to be corrected
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lepositions

it while you are talking about it
it say what the lawyer claims?
s: be wary of published authority

. Talk with your lawyer about what you bring to the
deposition

© 2013 Charles A. Stormont
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‘positions

gue, ambiguous, ing, misleading
quotes prior testimony-
ndant, repetitious
pound question
ulative

= You still have to answer, unless the question calls for

privileged information
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epositions

s are not tricks

: ary
you talked to anyone?

id the lawyer tell you to say?
much are you getting paid?

id you not do more?

= Broad questions

- = Silence

© 2013 Charles A. Stormont

32



\ffidavits

nt, reduced to writing
, but doesn’t have to be

ecise and get to the point
d things that cannot be verified

= Facts/statements
o Signature
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lestimony

nor
e a professional

nd off the stand
Judge is “Your Honor”

icrophone is live
. Turn off your cell phone (silent is not good enough)
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rial Testimony

re, prepare
ition and any other statements you

d another trial

he courtroom before the trial
id speaking with other witnesses

ur counsel everything
o Surprises are bad
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rial Testimony

< at the lawyer question
ys testify to the jury

't ever look to counsel, co-defendants, or people in
audience to help you answer a question

‘t ever ask counsel if that was the right answer
o Only you know what you know

- = Hands in your lap
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rial Testimony

than at deposition

tained -> Wait for the next question
gy

of the deposition generally apply
clearly - avoid jargon

» Do not fear cross examination

- = Seek feedback
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40



10 Remember

truth
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